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         In many European countries, the number of asylum applications continues to rise, as
            does the appeal of right-wing populist parties. In response, initiatives such as the
            British government’s Rwanda Plan and the Italian government’s agreement with Albania
            aim to significantly reduce the number of arrivals by transferring asylum procedures
            and refugee protection to third countries. It is worth noting that although similar
            proposals in the past have never progressed beyond the idea stage, concrete implementation
            procedures are currently under discussion for Rwanda and Albania. However, there are
            several legal and normative concerns as well as practical challenges that need to
            be carefully considered. These approaches would fundamentally jeopardise international
            refugee protection and harm vital foreign policy interests as well as the credibility
            of the development cooperation of Germany and the European Union (EU).
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         In 2001, the Australian government initiated the “Pacific Solution”, which involved
            the transfer of individuals arriving by boat to camps in Papua New Guinea and Nauru
            to prevent them from claiming asylum on Australian territory. Although this policy
            has been effective in preventing irregular crossings to Australia, it has been criticised
            for resulting in serious human rights abuses. Despite this, in 2003 the United Kingdom
            (UK) proposed transferring asylum seekers to “Regional Protection Areas”. A year later, former German Interior Minister Otto Schily proposed the establishment
            of similar centres in North Africa.
         

         In 2018, the European Council also discussed the related concept of “disembarkation
            platforms”. However, these plans did not materialise due to fundamental doubts about
            their feasibility in Europe and their incompatibility with international norms.
         

         Currently, there is a renewed interest in the externalisation of asylum procedures
            and protection to third countries. In Germany the Federal Government is currently
            exploring the feasibility of determining protection status abroad in accordance with
            the 1951 Refugee Convention and the European Convention on Human Rights (ECHR). In
            their draft programme, the Christian Democratic Union (CDU), which is the main opposition
            party, has proposed that asylum applications be accepted only in third countries,
            citing the progress made by the UK and Italy in reaching such agreements with Rwanda
            and Albania. This claim has also made it into the political manifesto of the centre-right
            European People’s Party – the pan-European party of the CDU and the Christian Social
            Union (CSU) – and has sparked divisions within the European Commission ahead of European Parliament elections.
         

      

   
      
         
            The current debate

            In December 2023, the EU member states, the European Parliament and the Commission
               agreed on a “New Pact on Migration and Asylum”. Among other things, new border procedures
               should lead to a reduction in asylum applications and a significant increase in returns.
               Additionally, it proposes a complex system of flexible solidarity to improve cooperation
               between member states. However, it remains questionable whether and when a reduction
               in irregular border crossings can actually be achieved while also respecting the fundamental
               right to asylum. The new legislation, which will be implemented from 2026 onwards
               at the earliest, may face challenges in achieving this. Given the ongoing crises in
               the main countries of origin, it is anticipated that the number of asylum applications
               in the EU will remain high. With regard to the ongoing conflict in Ukraine, the prospect
               of Ukrainian refugees returning to their home country is remote.
            

            In this context, the externalisation of asylum procedures has three main objectives.
               Firstly, it is aimed at discouraging those who are considering unregulated migration
               or seeking protection from undertaking the dangerous journey to request asylum in
               the EU. Secondly, it should facilitate repatriation in the event the asylum request
               is denied. Thirdly, it is intended to signal that decisive action is being taken against
               unregulated migration and the smuggling organisations involved.
            

            Furthermore, proponents of externalisation are advancing human rights arguments: The
               expected reduction in migration would lead to a decrease in deaths on dangerous routes,
               particularly in the Mediterranean. In the medium term, a new EU system for refugee
               protection would transition away from individual asylum applications at the external
               borders towards quotas for those in need of protection who would be accepted directly
               from third countries. Advocates argue that this approach could benefit vulnerable
               people, who are less likely to make the dangerous journey to Europe.
            

            This approach appears to offer a potential solution to the systemic crisis in European
               asylum policy. However, there is no conclusive evidence for the alleged deterrent
               effect of outsourcing asylum procedures, and significant legal, practical and political
               objections remain. It is also far from certain that, in the event of a reduction in
               irregular migration, EU member states would be willing to accept sufficiently large
               quotas to accommodate those in need of protection. This would just as likely lead
               to a marked decrease in the overall number of people granted protection and amount
               to further restrictions on the right to asylum.
            

         

      

   
      
         
            Comparing externalisation approaches

            The various efforts to externalise responsibility for people in need of protection
               share two elements: Firstly, they involve individuals who have already arrived in
               the territory of a state where they want to claim asylum, or in the case of sea rescue,
               are under the effective control of the respective state actors. Secondly, these individuals
               are to be transferred to a third country in an organised manner. Although there are
               notable differences what specific tasks governments outsource, three distinct types
               of externalisation approaches are emerging in practice.
            

         

      

   
      
         
            
               Type 1: Extraterritorial asylum procedures

               This type involves the physical relocation of asylum procedures to third countries
                  while still applying the law of the externalising state. The best-known historical
                  example is the Pacific Solution, which Australia implemented from 2001 to 2007 in
                  Nauru and Papua New Guinea, despite massive human rights violations. If refugees received a positive decision
                  on asylum, they were to be brought to Australia, although some were transferred to
                  third countries. The recent agreement between Italy and Albania similarly foresees
                  the externalisation of asylum procedures, with Italian law being applied throughout.
                  In the event of a positive decision on asylum, protection should only be granted in
                  Italy.
               

            

         

      

   
      
         
            
               Type 2: Transfer of responsibility for procedures and protection

               A second type involves the legal transfer of asylum procedures to third countries,
                  in addition to territorial transfer. Aside from the Australian practice of “offshore
                  processing”, the most prominent current example is the agreement between the UK and
                  Rwanda. Under this agreement, asylum seekers transferred from the UK to Rwanda would
                  be subject to Rwanda’s asylum law and receive protection there if their applications
                  are approved. This places considerable demands on Rwanda’s asylum system.
               

               The asylum cooperation agreements between the United States (US) and El Salvador,
                  Guatemala and Honduras, which were in effect from 2019 to 2021, were designed similarly:
                  They aimed to transfer the responsibility for conducting asylum procedures and granting
                  protection in the event of a positive decision entirely to the partner state. However,
                  the first two agreements were never implemented.
               

            

         

      

   
      
         
            
               Type 3: Return to transit countries

               A third type of agreement includes provisions for the return of those seeking protection
                  to the transit countries through which they have passed. The most well-known example
                  is the EU-Turkey Statement of 2016. Under these types of agreements, it is assumed
                  that adequate conditions for protection exist in the transit state, but there are
                  no specifications about how the asylum procedure will be organised or what basic rights
                  should be guaranteed. The transit state’s consent to repatriate certain groups of
                  people is typically acquired using various incentives. For example, the EU-Turkey
                  Statement in theory obligated European member states to accept one recognised Syrian
                  refugee for every Syrian returned to Turkey, although this scenario never materialised.
                  The arrangement also included the prospect of lifting visa requirements for Turkish
                  citizens. However, the EU’s substantial financial support given for the reception
                  and integration of refugees in Turkey ultimately proved to be the deciding factor.
                  As part of the European asylum reform, the EU is likely to try to persuade other transit
                  countries to cooperate in a similar way.
               

            

         

      

   
      
         
            International law and human rights obstacles

            Delegating state responsibilities for asylum procedures and the granting of protection
               to third countries is difficult to reconcile with international law. Signatories to the 1951 Refugee Convention are obliged to contribute to the protection of refugees in a spirit of international cooperation and solidarity.
               Although signatory states do not have to provide territorial asylum to all those seeking
               protection, the Refugee Convention does require them to maintain certain standards
               regarding all protection options, such as resettlement, safe third-country arrangements
               and similar mechanisms. This responsibility applies not only to the principle of non-refoulement
               (Article 33), but also to the effective provision of social and economic rights. It
               is important to note that Article 3 of the United Nations Convention Against Torture
               also prohibits the expulsion, extradition or return of individuals to a country where
               they may be subjected to torture, inhuman treatment or serious human rights violations.
            

            Additionally, the ECHR guarantees the right to protection against refoulement. In
               the case of vulnerable persons, especially minors, special care and duties of protection
               must be applied. It is worth noting that the ECHR remains binding even if an individual
               is located outside of Europe. All contracting states must adhere to their human rights
               obligations as soon as they exercise “effective control” over an individual. This obviously applies to asylum seekers who have already reached
               the territory of an ECHR state, but also to individuals rescued at sea by the authorities of an ECHR signatory state.
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                           Australia / Resettlement in third countries (e.g. New Zealand, Sweden, Canada)
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                           Australia & Nauru / PNG
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                           2019–2021, 
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                           Other respective third countries, Guatemala for citizens of Honduras and El Salvador

                        
                        	
                           Other respective third countries, Guatemala for citizens of Honduras and El Salvador

                        
                        	
                           Other respective third countries, Guatemala for citizens of Honduras and El Salvador

                        
                     

                     
                        	
                           UK-Rwanda Agreement for the Provision of an Asylum Partnership & Danish Law L 226 / Type 2

                        
                        	
                           UK (and Denmark) & Rwanda
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                           Rwanda / Rwandan jurisdiction

                        
                        	
                           Rwanda

                        
                        	
                           Rwanda
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                           Turkey / Turkish jurisdiction for Syrians, no proper asylum procedures for other nationalities

                        
                        	
                           Turkey, case by case resettlement of particularly vulnerable persons to the EU

                        
                        	
                           Turkey / deportations to third countries (Syria, Iran)

                        
                     

                  
               

            

            The political debate in the UK and the decisions of the UK Supreme Court demonstrate that the process of transferring asylum procedures to Rwanda faces severe
               legal challenges under the ECHR. As a result, the UK government has instructed civil
               servants and national courts to declare Rwanda a safe country and to block applications
               to the European Court of Human Rights. This approach raises alarms about undue interference
               with the separation of powers. Leaders of the Conservative Party have for some time
               now been calling for a withdrawal of the UK from the ECHR. This would seriously damage
               the human rights regime in Europe, which is already under severe stress.
            

            Even beyond fundamental human rights concerns, there are major legal gaps in the current
               externalisation plans. For example, there are inadequate regulations on what happens
               to people whose asylum applications are rejected. If they can neither return nor be
               naturalised locally, they – and particularly their children – risk becoming undocumented,
               or even stateless. The agreement between the UK and Rwanda states that “relocated
               persons” should be granted freedom of movement and personal documentation. However,
               in practice, even refugee documents do not fulfil the function of national passports
               and cannot ensure regular international mobility.
            

         

      

   
      
         
            Practical hurdles

            The operationalisation of externalisation plans is extremely challenging. In the case
               of Denmark, the proposed outsourcing of asylum procedures to Rwanda has not yet been
               implemented, despite the adoption of a law to that effect two years ago. The main
               obstacles appear to be related to identifying suitable partners, managing costs and
               ensuring the scalability of the approach.
            

         

      

   
      
         
            Challenging search for partners

            While many industrialised destination countries have expressed interest in outsourcing
               their protection responsibilities, there is a noticeable lack of third countries willing
               to collaborate. The Australian government has been successful in persuading the politically
               and economically weak states of Nauru and Papua New Guinea to cooperate, as well as
               Cambodia to a limited extent in the area of resettlement. However, the situation in
               the European neighbourhood and in Africa is not comparable. Except for the agreements
               made with Rwanda and Albania, European states have not made any progress on similar
               projects. For instance, the 55 member states of the African Union have expressed their
               opposition to extraterritorial detention centres on their continent. This is partly
               due to the lack of public support in potential partner countries.
            

            Autocratic regimes may be less affected by the pressures of public opinion. Yet, they
               tend to decisively pursue their interests vis-à-vis European governments. It is important
               to consider that aid money alone may not be sufficient to encourage extensive cooperation
               on migration and asylum policy in these countries. The case of the EU-Turkey Statement
               shows that strong political incentives and the partner state’s own interests must
               be aligned. In 2016, Turkey was already handling a significant number of Syrian refugees,
               and European support was appreciated at the time. The agreements that have recently
               been struck with Tunisia and Egypt, by contrast, highlight how much political and
               financial capital the EU is willing to invest in order to guarantee cooperation with
               stemming the flow of irregular arrivals in Europe. Taking back rejected asylum seekers
               from third countries – or even allowing asylum procedures to be transferred to their
               territories – is not something these countries would currently agree to. At most,
               the partner country may agree to expedite the readmissions of its own citizens.
            

            Even when it is possible to agree on the externalisation of asylum procedures, partner
               states may still have concerns. For example, the UK’s agreement with Rwanda permits
               the transfer of arriving asylum seekers from the UK. Yet, approval must be granted
               by the Rwandan authorities for each individual person.
            

         

      

   
      
         
            
               High cost and low scalability

               The cost-benefit calculation of externalisation plans is highly skewed. The UK government’s
                  expenditure on its Rwanda agreement – so far amounting to £240 million, with an anticipated additional £150 million by 2027 – stands in stark contrast to the absence of any asylum seeker transfers
                  to date. The projected cap of 1,000 transfers by 2027 further underscores the inefficiency of such investments.
               

               Significant additional costs will be incurred during implementation. For example,
                  the UK model provides for irregularly arriving migrants seeking protection to be flown
                  out to Rwanda – at high costs. Because of the administrative procedures involved,
                  these individuals are likely to spend several weeks in the UK receiving accommodation
                  and support. The justification for these medium-term expenditures hinges on the potential
                  of having a significant deterrent effect on immigration flows in the future. Yet,
                  the disparity in spending is still evident in Australia’s commitment of A$485 million in 2023 to the operation of detention centres on Nauru for a mere 22 individuals.
                  This is a stark imbalance in terms of costs and benefits, especially when compared
                  to the positive impact these funds could have if spent in the main refugee hosting
                  countries.
               

               In any case, the scalability of outsourcing asylum processing in the European context
                  remains questionable. Europe is not an isolated location with exclusively maritime
                  borders. As the EU handled more than a million asylum applications in 2023, the feasibility
                  of externalising the processing of all applicants (or even a significant subset) that
                  would be necessary to achieve the proposed deterrent effect appears unrealistic. Europe’s
                  geographical and geopolitical realities – bearing closer resemblance to those of the
                  US than to Australia’s – suggest limited success in achieving substantial and sustained
                  reductions in arrivals through a further tightening of border controls and efforts
                  to outsource asylum procedures.
               

            

         

      

   
      
         
            Distinct challenges of the agreement with Albania

            Could intra-European externalisation along the lines of the Italy-Albania agreement
               solve some of these problems? There are some reasons to think so. The Italian and
               Albanian parliaments have now approved the bilateral agreement, and the Albanian Constitutional Court and the outgoing European
               Commission have also given the green light. Both countries are parties to the ECHR,
               ensuring fundamental rights. Furthermore, the agreement stipulates that Italy will
               remain fully responsible for conducting asylum procedures for individuals transported
               to Albania, and – by implication – must adhere to EU standards in secondary law for remedies,
               hearings and legal assistance throughout.
            

            Nevertheless, the model’s practical implementation raises a number of unsolved questions.
               To begin with, the feasibility of conducting vulnerability assessments on ships, particularly
               of individuals to be directly transferred to Albania, is highly questionable. The
               practice of detaining asylum seekers, either during their application process or following
               a rejection, ventures into even murkier legal territory. Although not explicitly prohibited,
               the EU regards such detentions as measures of last resort, echoing the concerns of
               numerous NGOs about the potential detriment to the mental health and fundamental human
               rights of the individuals involved. Even so, the Italian model provides for asylum
               seekers in Albania to be detained for the duration of the procedure. This becomes
               all the more problematic the longer the proceedings take.
            

            Complications further arise concerning the repatriation of individuals whose asylum
               requests have been denied. The responsibilities and procedures for enforcing such
               returns, especially in non-voluntary cases, and addressing the impediments to repatriation
               – such as lack of documentation, health issues or non-cooperation from origin countries
               – remain undefined. Given that EU-wide, voluntary or enforced return rates of rejected
               asylum seekers remain low, similar challenges are to be anticipated in third-country
               contexts. Therefore, it is likely that asylum seekers transferred to Albania would
               endure extended periods under detention-like conditions, with a significant possibility
               of eventually being readmitted to Italy, as stipulated in the bilateral agreement.
               Moreover, it is conceivable that rejected applicants would leave Albanian facilities
               without authorisation and inadvertently fuel irregular secondary migration within
               Europe.
            

            A critical evaluation of the economic rationale and strategic validity of the Italy-Albania
               agreement further underscores its limitations. The Italian government has allocated
               approximately €650 million for a five-year initiative that is capable of accommodating
               3,000 male asylum seekers. Assuming an ideal scenario in which all procedures – including
               potential repatriations or transfers to Italy – are concluded within a single month,
               up to 36,000 applications annually could theoretically be processed in Albania. Yet, even under this optimistic
               scenario, less than one-fifth of the current irregular arrivals to Italy via the Mediterranean
               would be transferred to Albania. Additionally, migratory flows could be redirected
               to other routes, potentially burdening other EU member states, thereby questioning
               the model’s exemplariness and broader applicability.
            

         

      

   
      
         
            The implications of expanding the externalisation model to other EU accession candidates

            In the hypothetical case that the Albanian externalisation model is expanded to other
               EU accession candidates, this could lead to a fragmented system and severe coordination
               challenges. A scenario in which countries establish individual agreements to outsource
               asylum procedures – for instance Germany with North Macedonia, France with Moldova
               or the Netherlands with Georgia – would create serious problems. One key issue would
               be the emergence of divergent standards, as these bilateral agreements might follow
               the example of the Albania agreement and prioritise national laws over the unified
               framework of EU legislation. This diversity in legal standards could potentially undermine
               the integrity of the Common European Asylum System (CEAS).
            

            Another option would be the establishment of a standardised EU framework agreement
               for externalising asylum procedures. However, this would require member states to
               agree on a division of responsibilities and sharing the immense costs. In light of
               recent experiences in the multi-year negotiations on reforming the CEAS, this seems
               highly unlikely. And given the current level of European integration, the direct administration
               of individual asylum applications by the EU – potentially managed by the Agency for
               Asylum – appears neither feasible nor legally possible. Finally, EU accession candidates
               could leverage new externalisation agreements to negotiate political concessions,
               potentially complicating the EU’s strategic objectives for orderly enlargement and
               adherence to rule-of-law principles.
            

         

      

   
      
         
            Conclusion: Reassessing the efficacy and legality of externalisation strategies

            The anticipated benefits of externalisation strategies, such as mitigating the loss
               of lives at EU borders and dismantling smuggling networks, remain largely unproven.
               Aside from Australia’s unique context, there is scant evidence supporting the success
               of such policies. Although the EU’s agreement with Turkey has contributed to some
               reduction in irregular migration via this route, the influx of Syrians seeking refuge
               in the EU continues at a significant rate, accompanied by an increase in the number
               of illegal pushbacks.
            

            EU law and the ECHR also impose constraints on overly restrictive policies. Many proposed
               externalisation initiatives risk violating existing legal frameworks and setting unrealistic
               political expectations. Nonetheless, proponents of externalisation may seek to navigate
               legal ambiguities, as seen in the agreement between Italy and Albania. Such approaches
               often weaken protection and human rights standards, undermining the fundamental right
               to asylum.
            

            Across the EU, the discourse is currently dominated by proposals for the externalisation
               of asylum procedures (“Type 1”) and/or protection (“Type 2”). In practice though,
               “Type 3” agreements, which are focused on coordinated returns to transit countries,
               remain the most feasible, but they are contingent on cooperation from those countries.
               There is a clear risk that bilateral agreements with third countries show a lack of
               faith in the CEAS and can undermine the functionality of reforms of the CEAS before
               they are implemented.
            

            More broadly, these externalisation plans threaten to exacerbate the imbalance in
               the sharing of responsibility between EU member states and the third countries – most
               of which are part of the so-called Global South – expected to host and protect refugees.
               This could have severe repercussions, since these lower-income countries might adopt
               similar tactics, further undermining the objectives the Global Compact on Refugees.
            

            Instead of pursuing externalisation approaches and putting even more faith in the
               cooperation with third countries, the EU should concentrate on the implementation
               of the CEAS reform and defend the requirement to respect protection standards in the
               EU. Migration partnerships with third countries need to prioritise strengthening capacities
               in hosting states and expanding safe, regular pathways for those seeking protection
               as well as labour migrants, students and trainees. Furthermore, facilitating regional
               mobility in the so-called Global South could contribute towards creating prospects
               for affected people in their regions of origin. The current restrictive policies only
               threaten to deflect attention from the difficult, but necessary work of finding legitimate
               and sustainable solutions for the real challenges posed by migration and forced displacement.
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